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INTRODUCTION 

The central focus of this Symposium is the proposed Great Lakes–St. 
Lawrence River Basin Water Resources Compact and Agreement—
appropriately so, given the pivotal role those agreements are expected to 
play in the management of Great Lakes water resources going forward.  
This Essay focuses on another important point where the Great Lakes are at 
a crossroads: the review of the Great Lakes Water Quality Agreement,1 
which the governments of the United States and Canada are reviewing with 

  
 * Professor and Henry J. Fletcher Chair, University of Minnesota Law School. 
 1. Revised Great Lakes Water Quality Agreement of 1978, U.S.–Can., Nov. 22, 
1978, 30 U.S.T. 1383 available at http://www.ijc.org/en/activities/consultations/glwqa/ 
GLWQA_e.pdf [hereinafter 1978 Great Lakes Water Quality Agreement]; Phosphorus Load 
Reduction Supplement to Annex 3 of the 1978 Agreement Between the United States of 
America and Canada on Great Lakes Water Quality, Oct. 16, 1983, as amended by Protocol, 
signed Nov. 18, 1987.  The Great Lakes Water Quality Agreement is not a formal treaty 
requiring Senate approval, but rather an executive agreement.  See DAVE DEMPSEY, RUIN & 
RECOVERY: MICHIGAN’S RISE AS A CONSERVATION LEADER 251 (2001).  Executive agree-
ments are nonetheless considered binding as a matter of both international and U.S. law.  See 
Jack L. Goldsmith & Eric A. Posner, International Agreements: A Rational Choice Ap-
proach, 44 VA. J. INT’L L. 113, 123 (2004) (“Under international law and U.S. constitutional 
law, an executive agreement made on the president’s authority alone, without legislative 
participation, can be legally binding.”). 
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assistance from the International Joint Commission and a broad binational 
public input process. 

I.  THE PARADOX OF GREAT LAKES MANAGEMENT 

It is perhaps a cliché to say that from an environmental perspective, 
the Great Lakes are at a crossroads.2  After all, the Great Lakes have been at 
an environmental crossroads for at least the last forty or fifty years, if not 
longer—hanging in a delicate balance between collapse and recovery.  Even 
as progress is made in some areas, new crises emerge. 

We have made substantial progress on some fronts.  Overall, Great 
Lakes water quality has improved since the 1960s when Lake Erie was pro-
claimed “dead” and some of the other Lakes were thought to be not far be-
hind.3  We no longer dump raw sewage into the Lakes or their tributaries,4 at 
least not usually.5  Industrial “point source” water pollution has been 
brought substantially under control.6  The populations of some species have 
stabilized and may be making a comeback in some parts of the Great lakes 
system where they were once close to extirpation.7  Certainly our scientific 
  
 2. See, e.g., JACK BAILS ET AL., PRESCRIPTION FOR GREAT LAKES ECOSYSTEM 
PROTECTION AND RESTORATION: AVOIDING THE TIPPING POINT OF IRREVERSIBLE CHANGES 
(2005), http://www.snre.umich.edu/news/newsdocs/Prescription%20for%20Great%20Lakes 
%2008%2030%202006%20(2).pdf (discussing an assessment by leading Great Lakes scien-
tists calling for urgent action to avoid an ecological “tipping point” due to toxic contamina-
tion, nutrient loading, land use changes, hydrologic modifications, and biological change that 
could result in irreversible ecosystem breakdowns). 
 3. See DEMPSEY, supra note 1, at 248-49 (stating that Life magazine declared Lake 
Erie “dead” in the 1960s and Newsweek announced a “death watch” for Lake Michigan in 
1967). 
 4. See DAVE DEMPSEY, ON THE BRINK: THE GREAT LAKES IN THE 21ST CENTURY 
113-15 (2004) (describing how raw sewage entered the Great Lakes in the 1960s); William 
L. Andreen, Water Quality Today—Has the Clean Water Act Been a Success?, 55 ALA. L. 
REV. 537, 580 (2004) (stating that the U.S. and Canada have reduced phosphorus loads in the 
Great Lakes by fifty percent through municipal wastewater treatment, industrial point source 
pollution controls, and restrictions on the use of phosphates in detergents). 
 5. See Editorial, Stop the Sewage—Report Shows Need for Stanching Overflows in 
Great Lakes; Grand Rapids Points the Way, GRAND RAPIDS PRESS, Dec. 6, 2006, at A12 
(stating that twenty-four billion gallons of untreated effluent are released into the Great 
Lakes each year through sewage spills and combined sewer overflows). 
 6. See INT’L JOINT COMM’N, 11TH BIENNIAL REPORT: GREAT LAKES WATER 
QUALITY: THE CHALLENGE TO RESTORE AND PROTECT THE LARGEST BODY OF FRESH WATER 
IN THE WORLD 21 (2002) (“Since signing the Great Lakes Water Quality Agreement, gov-
ernments have taken action to curb chemical inputs, particularly from industrial point sources 
discharging directly into the lakes.  The lakes responded . . . .”). 
 7. See, e.g., Pat Currie, Great Lakes “Legend” Makes a Comeback: After Nearly 
Disappearing, Sturgeon Thriving, Species Has Been Around for 130 Million Years, TORONTO 
STAR, Feb. 22, 2005, at A17 (reporting increased populations of lake sturgeon in southern 
Lake Huron, western Lake Erie, and the Detroit and St. Clair Rivers).  Other important spe-
cies like lake trout and lake herring are reportedly coming back in Lakes Superior and Huron.   
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understanding of the ecology, hydrology, and biogeochemistry of the Great 
Lakes system is better than it has ever been, thanks to the tireless efforts of 
independent scientists, academic institutions, nongovernmental organiza-
tions, and government agencies at both the federal and state/provincial lev-
els, and to the cumulative, progressive nature of scientific advance itself. 

At the legal, institutional, and political levels, as well, there have been 
some remarkable accomplishments.  In important ways, this dates back to 
the foundational 1909 Boundary Waters Treaty8—now nearly a century old.  
The remarkable binational institution it created, the International Joint 
Commission (IJC), is independent and appointed by (but not politically ac-
countable to) the respective national governments.  It has proven itself a 
durable and effective forum for the resolution and avoidance of disputes, a 
capable administrator of some crucial aspects of the Great Lakes system, an 
effective watchdog of overall trends in Great Lakes water quality, and the 
legal and institutional arrangement that defines the scope and character of 
binational management of the Great Lakes system.9 

In addition to the above accomplishments, the Great Lakes Water 
Quality Agreement of the 1970s10 sets forth the bold and visionary goal to 
clean up the water and restore the ecological health of the Great Lakes.  The 
ground breaking Agreement was the first of its kind to call for an integrated 
ecosystem management approach.11 

The Boundary Waters Treaty and the Great Lakes Water Quality 
Agreement established a model of successful transboundary cooperation in 
management of a shared watercourse—a worthy benchmark for the rest of 

  
ENVIRONMENT CANADA & U.S. ENVTL. PROT. AGENCY, GREAT LAKES PROGRAM OFFICE,  OUR 
GREAT LAKES 6, 14 (2004). 
 8. Treaty Between the United States and Great Britain Relating to Boundary Wa-
ters Between the United States and Canada, U.S.-Gr. Brit., Jan. 11, 1909, 36 Stat. 2448 
(1909). 
 9. See Richard B. Bilder, The Settlement of Disputes in the Field of the Interna-
tional Law of the Environment, reprinted in INTERNATIONAL LAW 1202, 1208-11 (Barry E. 
Carter & Phillip R. Trimble eds., 2d ed. 1995) (stating that the parties have usually resolved 
disputes amicably by employing the technique of advisory references to the IJC which in turn 
has relied heavily on apolitical expert technical bodies, enhancing the IJC’s credibility as an 
“expert impartial body” and establishing “informal channels of communication, co-
ordination, and influence” which can help to resolve or avoid disputes); L.H. Legault, The 
Roles of Law and Diplomacy in Dispute Resolution:  The IJC as a Possible Model, 26 CAN.-
U.S. L.J. 47, 50-55 (2000) (describing the IJC’s various roles in deciding on diversion permit 
applications, investigating and advising the governments, and adjudicating disputes, and 
concluding that it is most effective when it engages in “joint fact finding and consensus 
building”). 
 10. See 1978 Great Lakes Water Quality Agreement, supra note 1. 
 11. See id. art. II (stating the purpose of the Agreement is “to restore and maintain 
the chemical, physical, and biological integrity of the waters of the Great Lakes Basin Eco-
system”). 
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the world.12  Yet for all that, those of us who know and love the Great Lakes 
cannot help but feel that we are on a treadmill.  On our best days, it seems to 
be two steps forward and one step back.  On other days, we see backsliding.  
Problems—including some of monumental scope—go unresolved.  They 
fester.  After a while, a certain sense of resignation sets in, then compla-
cency, until with the passage of time, the problems themselves recede into 
the background and loom as familiar, expected, seemingly changeless fea-
tures of the landscape around us.   

I will outline just a few of the big problems that remain: 

(1) Progress has stalled on many of the most severely contaminated 
Areas of Concern in the Great Lakes Basin;13 

(2) Non-point source water pollution continues largely unabated, 
and appears to be growing worse in some areas;14 

(3) Notwithstanding the Binational Toxics Strategy, we’ve made lit-
tle headway against airborne deposition of both toxic and conven-
tional pollutants;15 

(4) There is no real strategy for managing land use within the basin 
so as to protect the Great Lakes and their tributaries;16 

(5) Invasive species continue to wreak ecological havoc, and new 
species seem to arrive daily;17 

  
 12. See, e.g., DAVID HUNTER ET AL., INTERNATIONAL ENVIRONMENTAL LAW AND 
POLICY 809 (2d ed. 2002) (characterizing the Great Lakes management effort as “[o]ne of the 
most widely respected efforts at joint management”); Nicholas A. Robinson, Befogged Vi-
sion:  International Environmental Governance a Decade After Rio, 27 WM. & MARY 
ENVTL. L. & POL’Y REV. 299, 360 (2002) (characterizing the Great Lakes Water Quality 
Agreement as an “effective illustration” of “regional integration of environmental protection 
systems”). 
 13. See Herb Gray, Symposium, Session 9: Canada and U.S. Approaches to the 
Great Lakes – Environmental and Economic Aspects, 31 CAN.-U.S. L.J. 287, 294-95 (2005) 
(stating that pursuant to the 1987 Protocol, the U.S. and Canada identified forty-three “Areas 
of Concern” or contaminated “hotspots” for priority remedial action, but to date only two 
have been fully cleaned up).  
 14. U.S ENVTL. PROT. AGENCY, EPA-905-R-01-001, GREAT LAKES ECOSYSTEM 
REPORT 2000 37 (2000) (stating that EPA considers non-point source run-off “the most im-
portant remaining source of water pollution” in the Great Lakes Basin). 
 15. See Andreen, supra note 4, at 581 (stating that atmospheric deposition is now 
the principal source of mercury pollution and a leading source of other toxic pollutants enter-
ing the Great Lakes). 
 16. See GREAT LAKES SCIENCE ADVISORY BD. ET AL., INT’L JOINT COMM’N, PRIORI-
TIES 2001-2003: PRIORITIES AND PROGRESS UNDER THE GREAT LAKES WATER QUALITY 
AGREEMENT 75-84 (2003) (concluding that sprawling patterns of urban growth in the Great 
Lakes Basin are adversely affecting water quality and that such cumulative regional envi-
ronmental impacts are typically given little consideration in local land use planning deci-
sions). 
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(6) And perhaps worst of all, we have become inured to the harsh 
reality that although these problems are real, severe, and persistent, 
we do not even have the legal or institutional mechanisms in place 
that are capable of addressing them. 

This harsh reality illuminates an apparent paradox—or if not properly a 
paradox, then at least a curious juxtaposition of seemingly incompatible 
facts.  On the one hand, we have one of the most successful and durable 
models of binational cooperation in natural resource management the world 
has ever seen, reinforced by a genuine political will on both sides of the 
border within the Great Lakes Basin to commit real resources toward mak-
ing progress in protecting and restoring the Great Lakes.18  Juxtaposed 
against that, we have a picture of widespread and severe policy failure 
amidst a general sense of legal and institutional inadequacy and ineptitude.  
How do we reconcile the two?  And more importantly perhaps, where do we 
go from here? 

II.  INSTITUTIONAL REFORM IS NEEDED TO  RESOLVE THE GREAT LAKES 
MANAGEMENT PARADOX 

At this point in the discussion, many policymakers and opinion leaders 
in the Great Lakes Basin (at least on the U.S. side of the border) fall victim 
to what I call “Everglades envy.”  They avert their gaze to the South and see 
the $10 billion joint federal-state investment in measures to restore the Flor-
ida Everglades, and their eyes light up.  “If only we had that kind of money 
to spend here in the Great Lakes Basin,” they think.  “Then we could make 
some real progress.”19 
  
 17. See GREAT LAKES WATER QUALITY BOARD, INT’L JOINT COMM’N, ALIEN 
INVASIVE SPECIES AND BIOLOGICAL POLLUTION OF THE GREAT LAKES ECOSYSTEM 4-5 (2001) 
(stating that at least 160 non-indigenous species have become established in the Great Lakes, 
including the zebra mussel which clogs water intakes and displaces indigenous mussels, the 
eurasian ruffe and round goby, exotic fish that feed on the eggs of native fish and compete 
with native species for food; and the fishhook water flea, a zooplankton that eats native 
plankton, disrupting aquatic food supplies); see also id. at 16-20 (recommending additional 
measures to control introduction of alien invasive species by regulating ballast water dis-
charges). 
 18. Public opinion surveys within the Great Lakes Basin consistently show high 
levels of public support for more aggressive action to protect the Great Lakes.  See, e.g., 
BELDEN RUSSONNELLO & STEWART, GREAT LAKES:  RESPONSIBILITY AND AWARENESS ABOUT 
A VITAL RESOURCE:  SUMMARY ANALYSIS OF PUBLIC OPINION IN GREAT LAKES STATES 
(2003), available at http://www.biodiversityproject.org/GLSummaryAnalysis.pdf (finding 
that ninety-six percent of respondents agreed that “[w]e need to do more to protect the Great 
Lakes from pollution” and eighty-seven percent agreed that “[w]e need to do more to protect 
Great Lakes habitats from development”). 
 19. See, e.g., Dan Egan, A Wave of Woes for Great Lakes, MILWAUKEE J.-SENTINEL, 
Nov. 1, 2006, at B1 (quoting Milwaukee mayor Tom Barrett as saying, “As much as I love 
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We should not be so naïve as to think that money does not matter.  It 
surely does.  Yet we should also not be so short-sighted as to think that only 
money matters.  It does not. 

I submit that the problem in the Great Lakes is not fundamentally a 
money problem, although it is partly that.  At a much more basic level, it is 
a governance problem—that is to say, an institutional problem. 

A.  Toward a New Institutional Architecture 

At its core, the problem is that our institutions are mismatched to the 
nature and scale of the problems we are trying to address in the Great Lakes 
Basin.20  Until we realign and, where necessary, redesign our institutions 
into a new institutional architecture better fitted to scope and nature of the 
problems, then pouring more money through the same old institutional fun-
nels is not likely to get us much closer to providing effective solutions. 

What would that institutional redesign look like?  By now, the basic 
principles are well rehearsed.  We need better interagency and intergovern-
mental coordination along both horizontal (federal-federal, state-state-
provincial, local-local) and vertical (federal-state/provincial-local) dimen-
sions.21  We need to identify and fill the gaps, and at the same time eliminate 
the redundancies among mission-specific agencies and sometimes among 
narrow-gauged programs even with a single agency.22  And finally, we need 
institutions that are more nimble, flexible, and adaptive, capable of generat-
ing and rapidly assimilating new learning and adjusting course in response 

  
the Everglades, I have to acknowledge that I look at that (restoration program) with a little 
jealousy”); Editorial, Lakes Need Everglades-Style Rescue, ANN ARBOR NEWS, Sept. 28, 
2006 (arguing that a “Florida Everglades-style federal rescue of the Great Lakes is not unrea-
sonable” given the Great Lakes’ economic importance and the severity of their distress). 
 20. See Bradley C. Karkkainen, Managing Transboundary Aquatic Ecosystems: 
Lessons from the Great Lakes, 19 PAC. MCGEORGE GLOBAL BUS. & DEV. L.J. 209, 220-27 
(2006) (describing subject, scale, and capacity mismatches in transboundary natural re-
sources management). 
 21. See COMM. ON WATERSHED MGMT. ET AL., NEW STRATEGIES FOR AMERICA’S 
WATERSHEDS 15 (1999) (noting the need for intergovernmental and interagency coordination 
in the task of integrated watershed management); Robert W. Adler, Addressing Barriers to 
Watershed Protection, 25 ENVTL. L. 973, 991-94 (1995) (describing horizontal, vertical, and 
“issue” fragmentation); Jon Cannon, Choices and Institutions in Watershed Management, 25 
WM. & MARY ENVTL. L. & POL’Y REV. 379, 382, 387-88 (2000) (stating that watersheds do 
not conform to conventional political boundaries, and the task of integrated management is 
complicated by vertical and horizontal fragmentation of authority). 
 22. See Adler, supra note 21, at 994-95 (describing conflicts among competing 
agencies and gaps in program design and implementation as major barriers to effective water 
resource management). 
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to that learning and changing conditions.23  In short, we need an institutional 
architecture better suited to integrated and adaptive ecosystem management. 

B.  A Visionary Outline for Reform: The International Joint Commission’s 
Advice to Governments 

Policymakers already possess a visionary outline for reform: the re-
markable, but thus far largely unremarked, report by the International Joint 
Commission.  This report, under the ungainly title, Advice to Governments 
on Their Review of the Great Lakes Water Quality Agreement: A Special 
Report to the Governments of Canada and the United States,24 was released 
in October 2006 as the culmination of the IJC’s periodic review of the Great 
Lakes Water Quality Agreement.25 

This document does not pretend to contain all the answers, but it does 
begin to lay out an institutional design sketch—that is, something short of 
an institutional blueprint that renders some basic architectural concepts.  It 
calls for: 

(1)  A new, improved, and up-to-date Great Lakes Water Quality 
Agreement to replace the existing agreement which was last modi-
fied in 1987;26 

(2) A shorter and simpler agreement designed to operate principally 
as a framework agreement, providing the legal and institutional 
spine around which a broader and richer set of governance mecha-
nisms might be built;27 

  
 23. See Daniel F. Luecke, An Environmental Perspective on Large Ecosystem Res-
toration Processes and the Role of the Market, Litigation, and Regulation, 42 ARIZ. L. REV. 
395, 396-97 (2000) (stating that ecosystem restoration processes are “by their very nature” 
iterative, adaptive, and experimental, requiring monitoring, assessment, and evaluation pro-
tocols that lead to periodic revisions of goals and implementation plans and rolling im-
provements in the models upon which they are based). 
 24. INT’L JOINT COMM’N, ADVICE TO GOVERNMENTS ON THEIR REVIEW OF THE 
GREAT LAKES WATER QUALITY AGREEMENT: A SPECIAL REPORT TO THE GOVERNMENTS OF 
CANADA AND THE UNITED STATES (2006) [hereinafter IJC, ADVICE TO GOVERNMENTS]. 
 25. Article VII of the Great Lakes Water Quality Agreement requires the IJC to 
undertake a “biennial review” of the effectiveness of implementation measures and to rec-
ommend adjustments in objectives or, if necessary, in the Agreement itself.  See 1978 Great 
Lakes Water Quality Agreement art. VII, supra note 1.  Article X requires that “the Parties 
[i.e., the United States and Canada] shall conduct a comprehensive review” of the Agreement 
after “every third biennial review” of the IJC.  See id. art. X.  The Commission’s 12th Bien-
nial Report, issued in 2004, triggered the present review.  See IJC, ADVICE TO 
GOVERNMENTS, supra note 24, at 3. 
 26. See IJC, ADVICE TO GOVERNMENTS, supra note 24, at 1, 7. 
 27. See id. at 7-8. 
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(3) A legally binding requirement that the United States and Canada 
jointly produce and periodically revise a “Binational Action Plan” 
articulating specific goals, objectives, and actions to be taken by the 
respective governments and their political subdivisions, perform-
ance targets and timetables, monitoring mechanisms, reporting re-
quirements, periodic performance assessments, and mechanisms for 
communicating the results of those performance assessments to a 
binational public;28 and, 

(4) A “Binational Coordinating Committee” composed of federal, 
state/provincial, local, and tribal/First Nations representatives from 
both sides of the border, assigned the responsibility to develop, to 
supervise implementation of, and periodically to revise the Bina-
tional Action Plan.29 

The precise mechanisms proposed here may not be the ideal ones, and the 
proposal is in any event short on detail.  But, in my judgment, the fact that 
this proposal was advanced at all is significant. 

It signals a profound shift in the thinking of at least some leading poli-
cymakers in the Great Lakes Basin about the kinds of governance mecha-
nisms that will be needed going forward if we are to have any hope of 
bringing the ecological crisis in the Great Lakes under control.  This shift 
occurs along three dimensions: from fixed rules to adaptive management, 
from an exclusively state-centric approach to networked multiparty govern-
ance, and from a strict territorial division of labor to transboundary co-
governance. 

First, it signals a shift away from the traditional fixed-rule approach to 
international law, in which autonomous, nominally equal sovereign states 
would voluntarily undertake reciprocal commitments to abide by specified 
rules or norms to be implemented by each according to its own purely do-
mestic laws, policies, and institutional arrangements.30  The shift is toward a 
more pragmatic, rolling-rule, adaptive management approach in which goals 
and commitments are periodically revisited and revised in light of changing 
conditions, new information, emerging issues, and periodic critical self-
evaluations. 
  
 28. See id. at 19-23. 
 29. See id. at 15-17. 
 30. See Anne-Marie Slaughter & William Burke-White, The Future of International 
Law Is Domestic (or, the European Way of Law), 47 HARV. INT’L L.J. 327, 328 (2006) (stat-
ing that in the classical Westphalian system of state sovereignty, “the state is defined as a 
physical territory ‘within which domestic political authorities are the sole arbiters of legiti-
mate behavior’” and each state is “recognized as an autonomous agent” which can choose to 
participate in the international system by consenting to be bound by particular rules, or 
“choose to remain apart . . . free from any external meddling or interference”) (quoting STE-
PHEN D. KRASNER, SOVEREIGNTY: ORGANIZED HYPOCRISY 20 (1999)). 
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Second, it signals a shift away from an exclusively state-centric, hier-
archical approach in which sovereign nation-states were presumed to be the 
only actors entitled to play in the international (or transboundary) arena.31  
Here, the shift is toward a networked and polyarchic approach in which sub-
national actors (states, provinces, local governments, tribes, and First Na-
tions) are essential participants in a richer set of transboundary governance 
arrangements, engaged in a deeper kind of problem-solving collaboration. 

Third, it signals a shift away from a rigidly territorial-jurisdictional 
approach in which governmental actors were presumed to have exclusive 
competence within sharply defined and mutually exclusive territorial 
boundaries.32  Here, the shift is toward a post-territorial governance ap-
proach in which multiple parties are presumed to have legitimate interests in 
and some responsibility for developments throughout the Great Lakes Ba-
sin, on both sides of the international boundary.  Thus, the governance effort 
is matched to the spatial scale and functional scope of the resource to be 
managed.  In short, the Great Lakes are seen as “our” problem—the re-
source belongs to, and is the responsibility of, all parties within the Great 
Lakes Basin, not just the two national governments.  Consequently, events 
on your side of the international or state/provincial border are legitimately 
my concern and I may legitimately claim a voice in their management, and 
vice versa. 

In sum, what is being proposed here in broad outline is a sort of trans-
boundary “new governance” arrangement—a non-hierarchical, collabora-
tive, problem-solving mode of governance that pragmatically reconfigures 
and reshapes institutional arrangements to fit the problem space.  While not 
entirely unprecedented,33 this is a novel and important development in the 

  
 31. See id.; see also David P. Fidler, Constitutional Outlines of Public Health’s 
“New World Order”, 77 TEMP. L. REV. 247, 264 (2004) (stating that the Westphalian system 
of state sovereignty was “state-centric” insofar as governance activities were “undertaken by 
state actors directly with each other or through intergovernmental organizations” and 
“[s]tates represented the only legitimate governance participants”). 
 32. See Kal Raustiala, The Geography of Justice, 73 FORDHAM L. REV. 2501, 2509 
(2005) (“Westphalian sovereignty . . . creates a system in which legal jurisdiction is congru-
ent with sovereign territorial borders” and “each sovereign state [is] understood to ‘possess[] 
and exercise[] exclusive sovereignty and jurisdiction throughout the full extent of its territory 
. . . .’”) (quoting HENRY WHEATON, ELEMENTS OF INTERNATIONAL LAW § 78 (Richard Henry 
Dana, Jr., ed., 8th ed. 1866)) (citation omitted). 
 33. Perhaps the most widely cited example of “post-Westphalian” governance is the 
European Union, which employs a rich set of supranational governance institutions and 
techniques.  See Neil MacCormick, Beyond the Sovereign State, 56 MOD. L. REV. 1 (1993) 
(“[S]overeignty and sovereign states, and the inexorable linkage of law with sovereignty and 
the state, have been but the passing phenomena of a few centuries . . . and . . . current devel-
opments in Europe exhibit the possibility of going beyond all that.”); Slaughter & Burke-
White, supra note 30, at 333. 
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management of transboundary natural resource problems.  And it is a long 
way from the formalism of the classical Westphalian state system.34 

CONCLUSION 

Merely proposing it does not make it so, of course.  So far, the gov-
ernments of Canada and the United States have not responded, and the pro-
posal ultimately may be rejected, accepted, modified, or simply ignored.  
But the proposal itself reflects, in my view, a clear-eyed understanding on 
the part of a thoughtful and well-informed group of policymakers and opin-
ion leaders in the Great Lakes Basin.  The central difficulty in the manage-
ment of the Great Lakes ecosystem is not that the environmental problems 
themselves are intractable, nor is it simply a shortage of money or political 
will. 

Instead, the central difficulty is the failure of a set of institutional ar-
rangements handed down as a legacy from the past and heretofore simply 
taken as given. These institutional arrangements were never designed with 
transboundary resource management problems of this complexity in mind, 
and are simply mismatched to the scale and character of the problem space 
we are trying to manage.  Addressing that difficulty will require some crea-
tive institutional redesign.  That, in turn, will almost certainly require us to 
think beyond the conventional categories of international law, conceived as 
reciprocally binding rules of obligation owed by autonomous sovereign 
states to other autonomous sovereign states. 

Notice, however, that the proposal does not abandon state sovereignty 
and international law entirely.  Instead, state sovereignty and international 
law retain a central role as the vehicle to create the international legal 
framework within which a new, richer, and more fully articulated set of 
“new governance” arrangements can flourish.  Thus, international law in the 
form of a revised Great Lakes Water Quality Agreement becomes the vehi-
cle to invite all the relevant parties into the governance process.  An interna-
tional agreement establishes the transboundary governance institutions that 
are needed precisely because the conventional international law of state-to-
state obligation has proven itself too thin and frail an instrument to do the 
heavy, detailed, complex, ongoing, and constantly adaptive work of inte-
grated ecosystem management all on its own.  Conventional international 
law, in short, is the vehicle that creates and legitimates its own successor—a 
new, multiparty, transboundary collaborative governance process.  The In-
ternational Joint Commission has done us all a service by placing these 
critically important questions on the table for a long overdue discussion. 

 
  
 34. See supra note 31. 


